testified   that   the  rock could  come  through  the  cab  of  the   shovel   which  he
was  operating.     The  operator  had  complained   to his  supervisor  about   the
dangerous  high-wall   and worked  near the high wall   for  approximately   two
hours  before he was   told  by his   supervisor   to   take' the  shovel  out   of   that
location.     However,   no   areas   were barricaded or posted.

On the  date  of   the   inspection,   the heavy  equipment  operator  also
observed  that   there  were  no  catch benches  on the high wall  above  the No,   13
shovel.     He  stated   that   the   catch benches  were  filled  up with material
which made  the  benches   slope   at   an  angle   instead of being   flat   and
horizontal.     In other places,   the bench had been "dug back or had   fallen
off  to be  non-existent."   (Tr.   116),

It   is   undisputed by   the   parties   that   catch benches   are  necessary  and
perform  the   function  of  restraining,   stopping  or   slowing down  rocks   and
materials  which may   fall   down  the   face  of   the  bank.     Respondent   concedes   in
its  post  hearing brief  that   there was  rock_ on  the benches.     It   further
states   that   this   is  not  very  aurpirsing   since   the   purpose  of   the   catch
bench  is   to  catch  rock which may   fall  due   to blasting or   for  some  other
reason.     However,   the  question   is what   if   the  benches   are   no   longer
available  to   catch   rock because  they have  been  filled by material  or  are
missing  in  some places   directly  above  the   location where   the miners   are
working?     If  there  are  no  effective  catch   benches   above   the miners,   then
there  would  be   little   to   prevent   rocks   from  falling unimpeded
down the  face  of  the bank.

There  was   testimony  that   the   loose   and   unconsolidated  rock material
observed by  the MSHA inspector  and by  the miners  on the  bank  could move
because  of  the   freeze-thaw characteristics   of weather,   because   of blasting
taking place  in nearby  areas   of  the mine,   because  of rainfall,   wind  or   for
any other  reason which might   set  the  rock material   in motion..     Of
particular  si-gnificance   is   the  testimony  of  the truck  driver who was
working  in  connection with  shovel No.   13   at   the Gettysburg  drop  cut  near
the  time  of  the  inspection.     He  testified   that while he was   in  the   cab   of
his   empty  truck waiting   for   another  truck  to   finish being  loaded  by No.   13
shovel,   part   of  the bank  above him came  down  and  hit   the   side  of his   truck.
He   looked  in  the  rear  view mirror  and saw dust   and  some  debris   still
falling.     His   truck was   parked within two   feet  of   the  bank.     The   driver
testified   that  he had   difficulty driving   away  after his   truck  was   loaded
due  to  the  rock material   that  had   fallen under his   truck   from   the  bank.

The  catch benches   above   the No.   13  shovel had  accumulated  rocks   and
earthen material   and were  no   longer  effective  in  restraining,   slowing  or
stopping  rocks   fronv falling.     This  condition made   the  banks   dangerous   for
the miners who were working  near or under   them.     There was   considerable
risk or  peril  of  injury  to   the miners  if   they were  struck by  rocks   or
debris   falling/down   the   side  of  the high  bank.     Thus,   I   find   that  Citation
No  162124  should be  affirmed,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